
Seven Crucial Client  
Contract Clauses: Part II

Article provided by Professional Liability  
Agents Network (PLAN)

We would like to thank the Design Professional unit 
of XL Catlin for their contribution of sample contract 
language which was excerpted from their eGuide 
resource. 

In Part 1 of the two-part report, we examined four of 
the seven critical clauses affecting liability and insur-
ability that you and your attorney should consider 
when drafting your client contracts. Those clauses 
included:

1.	 Scope of Services

2.	 Standard of Care

3.	 Certifications, Guarantees and Warranties

4.	 Third-Party Beneficiaries

Now let’s discuss the final three crucial clauses.

5) Indemnities

Perhaps no contract clause is more troublesome 
and confusing for design firms than indemnity agree-
ments. Put simply, an indemnity agreement is a 
contract clause that takes liability that traditionally 
belongs to one party to the project and transfers it to 
another party. For instance, a project owner may ask 
for an indemnity that makes the lead designer re-
sponsible for the owner’s negligence. Or, an indem-
nity may seek to make the designer at least partially 
responsible for construction means and methods.

The obvious disadvantage of these indemnities is 
that they increase the design firm’s liability. Making 
matters worse, these contractually-assumed liabili-
ties are likely not insurable under the designer’s 

professional liability (PL) policy. When an insurance 
company sets its premium rates, it does so based 
on the prevailing laws and practices regarding the 
distribution of liabilities. The insurer does not agree 
to provide coverage for any additional liabilities the 
design firm might voluntarily assume -- a liability that 
traditionally and rightfully belongs to another. In fact, 
the policy may specifically state that contractually 
assumed liabilities that the designer would not be 
liable for absent the contract are not covered by the 
PL policy.
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Your primary objective is to get your client to remove 
any onerous indemnities from your contract. Often, a 
discussion of traditional liability assignments, where 
the party with the greatest control over the liability 
assumes that risk, is enough to change an owner’s 
mind. Bringing up the fact that any liability you as-
sume via an indemnity agreement will be uninsured 
may also sway the owner to drop the contract clause.

Still, some owners and their attorneys will press for 
indemnity language in all of their contracts, believing 
it is a reasonable way to limit their liabilities. They 
may argue that since a contractor will accept indem-
nity language that frees the owner of responsibility 
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The Consultant agrees to indemnify and hold 
harmless the Client, it’s officers, directors and 
employees against all damages arising directly 
from the Consultant’s negligent performance of 
the services under this Agreement. Notwithstand-
ing the foregoing agreement to indemnify and 
hold harmless, the parties expressly agree that 
the Consultant has no duty to defend the Client 
from and against any claims, causes of action, or 
proceedings of any kind.

for jobsite safety (a common practice), the lead de-
sign should likewise accept an indemnity agreement.

Know that it is acceptable to include an indemnity 
agreement in the client contract, as long as the in-
demnity is mutual and does not transfer uninsurable 
liabilities that rightfully belong with the owner or oth-
ers. Here is a sample mutual indemnity agreement 
provided by XL Catlin you should discuss with your 
attorney:

INDEMNIFICATION

The Consultant agrees, to the fullest extent per-
mitted by law, to indemnify and hold harmless 
the Client, its officers, directors and employees 
(collectively, Client) against all damages, liabili-
ties and costs, including reasonable attorneys’ 
fees and defense costs, to the extend caused by 
the Consultant’s negligent performance of pro-
fessional services under this Agreement and that 
of its subconsultants or anyone for whom the 
Consultant is legally liable.

The Client agrees, to the fullest extent permit-
ted by law, to indemnify and hold harmless the 
Consultant, its officers, directors, employees and 
subconsultants (collectively Consultant) against 
all damages, liabilities and costs, including 
reasonable attorneys’ fees and defense costs, to 
the extent caused by the Client’s negligent acts 
in connection with the Project and the acts of its 
contractors, subcontractors or consultants or 
anyone for whom the Client is legally liable.

Neither the Client nor the Consultant shall be ob-
ligated to indemnify the other party in any man-
ner whatsoever for the other party’s own negli-
gence or for the negligence of others.

Note that, in some jurisdictions, the contractually-as-
sumed obligation to pay attorneys fees and defense 
costs may not be covered by your PL policy. Also re-
alize that in some jurisdictions the contractual duty to 
indemnify includes the duty to defend the client, even 
when no negligence on your part is shown. In these 
instances, you and your attorney should consider the 
following revised language:

Finally, if your client refuses to enter into a mutual 
indemnity agreement, you may find a unilateral 
clause acceptable if it ties your liability to your own 
negligence and includes the concept of “comparative 
negligence”; that is, you are only liable for that por-
tion of the damages for which you were personally 
responsible. Review this language with your attorney:

The Consultant agrees, to the fullest extent 
permitted by law, to indemnify and hold harm-
less the Client against damages, liabilities and 
costs arising from the negligent acts of the 
Consultant in the performance of professional 
services under this Agreement, to the extent that 
the Consultant is responsible for such damages, 
liabilities and costs on a comparative basis of 
fault between the Consultant and the Client. The 
Consultant shall not be obligated to indemnify 
the Client for the Client’s own negligence or for 
the negligence of others.

6) Insurance Requirements

The sixth contract clause we’ll examine is that which 
sets the insurance requirements for the project. A 
client asking that its contractors, subcontractors, 
consultants and subconsultants carry adequate 
insurance is not only acceptable, it’s preferable for 
all parties involved. However, the amount of insur-
ance a client may require and the stipulations on that 
coverage cannot only be unreasonable, they can be 
unattainable.

Let’s look at the one type of insurance most owners 
ask their design consultants to carry: professional 
liability (PL) insurance. First, realize that you cannot 
guarantee to a client you can obtain or maintain PL 



coverage now or in the future. Therefore, you should 
only commit to making a reasonable effort to obtain 
such coverage.

Also, you may not be able to obtain (or reasonably 
afford to maintain) a practice PL policy at the levels of 
coverage your client wants. For instance, a new client 
who wants you to design a simple commercial ware-
house building might request $5 million in PL cover-
age when you only currently have a $1 million prac-
tice policy. As your insurance partner, we might be 
able to help convince your client that $5 million limits 
are excessive for the type of project being designed. 
Or, if your client is insistent, we might be able to help 
you obtain a project-specific or client-specific excess 
policy rider that will be less expensive than raising 
your limits on your practice policy.

Here is sample language regarding PL insurance, 
provided by XL Catlin, that you and your attorney 
might propose to your client.

PROFESSIONAL LIABILITY INSURANCE

The Consultant agrees to attempt to maintain 
professional liability coverage in the amount of 
$____ per claim and $____ in the annual aggre-
gate for the period of design and construction of 
the Project and for a period of ___ years follow-
ing substantial completion, if such coverage is 
reasonably available at commercially affordable 
premiums. For the purpose of this Agreement, 
“reasonably available” shall mean that the Con-
sultant can secure at least three premium quotes 
for comparable coverage by admitted, A.M. Best 
Co. A-rated carriers. “Commercially affordable” 
shall mean the rate per $1,000 of fees is no more 
than a multiple of three times the rate being paid 
for comparable coverage in place when this 
agreement is executed.

Chances are, your client will require additional types 
of coverage, including commercial general liability, 
workers compensation, employers liability, and com-
mercial automobile liability. We are here to help you 
obtain such insurance and assist your legal counsel 
by suggesting appropriate contract language regard-
ing these coverages.
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Risk Management 
Seminar Series

Reporting to OSHA: When and How 
Employers Should Report an Injury, 
Illness or Death
Friday, January 13, 2017
7:30am Registration
8:00am - 10:00am Program 

Coaching and Counseling Employees 
to Improve Their Performance  
(as Opposed to Discipline)
Friday, February 10, 2017
7:30am Registration
8:00am - 10:00am Program 

Sexual Harassment Prevention  
Training
Friday, March 3, 2017
7:30am Registration
8:00am - 10:00am Program

Reserve Early, Seating is Limited!
To register, click on the ‘register now’ button in 
the announcement email, or contact Bethany 
Mongold at mongold@cavignac.com or call  
619-744-0540.



6) Dispute Resolution

When a dispute with the project owner arises, the most 
important question becomes: How do we resolve it?” 
In most cases, design firms face one of three forms of 
dispute resolution. 

The first is a claim that is taken to litigation. The two 
parties duke it out in public court, with the whole world 
watching. A judge or jury of varying degrees or knowl-
edge about the design and construction process, 
makes its determination and you live with it, fair or not.

The second option is to take the dispute to arbitration. 
Here, a third-party is selected to listen to both sides of 
the dispute and renders a binding decision. The se-
lected arbitrator is likely knowledgeable of the design 
and construction industry, but has his or her own read 
on liability issues.

The third and our preferred dispute resolution tech-
nique is mediation. Here, a third-party mediator expe-
rienced in resolving design and construction disputes 
works with both parties to find a mutually acceptable 
solution. The mediator does not impose a binding deci-
sion. Instead it helps both parties examine the situation 
and seek common ground and an agreeable compro-
mise. Major advantages include:

•	 It is nonbinding and consensual. Both parties must 
agree to any settlement reached.

•	 It facilitates communication. Dialogue and negotia-
tion is the key, not fault-finding and blame-laying. 

•	 It is private and confidential. All information discov-
ered and exchanged remains behind closed doors.

•	 It’s controllable. The two parties to the dispute 
make all decisions. You are not at the mercy of an 
arbiter, judge or jury. 

•	 It seeks consensus. The objective is to reach a win-
win resolution, not find a winner and a loser.

•	 It is forward-looking. The focus is to solve the prob-
lem and get the project on track, not place blame 
for past mistakes. 

Mediation has proven to be the most amicable and 

least costly form of dispute resolution. It has been so 
successful that many insurance companies provide 
monetary incentives to their insureds if their contracts 
with their clients stipulate that mediation will be the 
first dispute resolution method used to try to resolve 
project problems.

The time to establish mediation as your choice of dis-
pute resolution is upfront when drafting your contract, 
not after a dispute has risen and one or both parties 
are upset and feeling wronged. Here is some sample 
language from XL Catlin to establish mediation as 
your dispute resolution of choice:

MEDIATION

In an effort to resolve any conflicts that arise dur-
ing the design and construction of the Project or 
following the completion of the Project, the Client 
and the Consultant agree that all disputes be-
tween them arising out of or relating to this Agree-
ment or the Project shall be submitted to nonbind-
ing mediation.

The Client and the Consultant further agree to 
include a similar mediation provision in all agree-
ments with independent contractors and consul-
tants retained on the Project and to require all 
independent contractors and consultants also to 
include a similar mediation provision in all agree-
ments with subcontractors, subconsultants, sup-
pliers and fabricators, thereby providing for medi-
ation as the primary method for dispute resolution 
among the parties to all those agreements.

These seven crucial contract clauses can go a long 
way toward limiting your liability and providing legal 
protection should a project upset occur. n

We also may be able to help you by providing refer-
rals to consultants, and by providing guidance relative 
to insurance issues, and even to certain preventives, 
from construction observation through the develop-
ment and application of sound human resources 
management policies and procedures. Please call on 
us for assistance. We’re a member of the Professional 
Liability Agents Network (PLAN). We’re here to help
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This article is intended for informational purposes only and 
is not intended to be exhaustive, nor should any discussion 
or opinions be construed as professional advice. Readers 
should contact a health professional for appropriate advice.

© 2016 Zywave, Inc. All rights reserved.

New Year’s Resolutions: Lifestyle 
Changes vs. Quick Changes
Historically, one of the top New Year’s resolutions is to lose 
weight. Unfortunately, many people look to fad diets and 
weight-loss products to achieve their goals quickly. While fad 
diets may prove effective initially, research shows that many 
people don’t find long-term success with these types of diets. 

Instead of setting a goal to lose weight fast this New Year’s, set a 
goal to lead a healthier lifestyle. Common lifestyle New Year’s 
resolutions include the following:

 Exercise regularly—Aim to get at least 150 minutes of 
moderate or 75 minutes of vigorous aerobic activity a 
week and to do strength training exercises of major muscle 
groups at least twice a week.

 Maintain a well-balanced, healthy diet—Try to eat a 
variety of fruits, vegetables, whole grains, protein-rich 
foods and healthy fats. Make it a goal to incorporate more 
fruits and veggies into your diet.

 Increase the amount of sleep you get—One of the best 
ways to become healthier is to get enough sleep. Try to get 
at least seven hours of sleep, the expert-recommended 
amount, per night. 

Regardless of what you choose to make your New Year’s 
resolution, make sure it is a “SMART” goal—one that is specific, 
measurable, attainable, realistic and timely—to increase the 
odds that you will stick to it. 

The New Year and How It May 
Affect Your Benefits
The beginning of 2017 signals a new plan year 
for some insurance plans. For individuals with 
these plans, this means that any changes 
made to health plans and new deductibles will 
take effect Jan. 1, 2017. 

It will be important to keep these changes in 
mind when you or your family seek out health 
care. You should also be on the lookout for 
things like changing prescription drug 
coverage limits and changing copay amounts. 

In addition to reviewing your policy, be sure to 
follow these quick tips to be a wise health 
care consumer next year. 

 Consider using generic prescription 
drugs instead of brand-name drugs, 
when possible.

 Shop around for the lowest rates before 
visiting a doctor, when possible.

 Visit the emergency room for 
emergencies only.

 Opt for outpatient care instead of 
inpatient care when given the choice.

Health and wellness tips for your work and life—
presented by [C_Officialname]

January 2017 

5

Cavignac & Associates



National Blood Donor Month
Since 1970, National Blood Donor Month has been celebrated in 
January. Historically, the winter season is one of the most 
difficult times of the year to collect enough blood products and 
donations to meet patient needs. While “whole blood” donations 
are the most common, individuals can also make platelet, power 
red and plasma donations. 

Donated blood is used for blood transfusions. Common scenarios 
in which blood transfusions are needed include the following:

 Patients suffering from severe trauma following disasters 
and accidents

 Patients receiving surgical treatments and some medical 
treatments, including cancer patients and patients with 
sickle cell disease

 Female patients suffering from pregnancy complications 
before, during and after childbirth

Making the decision to donate blood can help save a life, but 
not everyone is eligible to donate blood. Please visit 
www.redcrossblood.org/donating-blood/eligibility-
requirements to see if you meet the requirements to donate 
blood to ensure both your safety and the safety of recipients.  

SIMPLE GREEN SMOOTHIE
1 cup kale or spinach

1 medium banana

1 cup low-fat coconut or almond milk

1 cup plain Greek yogurt

1 medium apple, cored and sliced

1 cup frozen fruit of your choice

1 Tbsp. chia seeds (optional)

1 Tbsp. flax seeds (optional)

PREPARATIONS
1. In a blender, blend the kale or spinach and 

the milk.

2. Add in the rest of the ingredients one at a 
time, blending after each item.

3. Serve cold.

4. Reserve the leftover smoothie in the 
refrigerator for later in the day or the next 
day. The smoothie should be consumed 
within 24 hours.

Makes: 2 servings

Nutritional Information (per serving)
Total Calories 278

Total Fat 6 g

Protein 11 g

Carbohydrates 50 g

Dietary Fiber 7 g

Saturated Fat 3 g

Total Sugars 36 g

Sodium 120 mg

Source: USDA
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Spotlight On

Monarch has served San Diego for nearly three decades, 
beginning as a one-room education center and expanding 
into a K-12 comprehensive school designed to educate 
homeless youth.

There are more than 1.2 million homeless students across 
the country and 22,000 in San Diego County alone. Re-
search shows homelessness contributes to a wide range 
of challenges including physical and psychological prob-
lems, safety fears and academic struggles. It’s estimated 
that 75% of homeless students do not receive a high 
school diploma. The barriers these students face, hinder 
their ability to become contributing, successful members of 
their families and society and place them at a high risk of 
becoming tomorrow’s homeless adults.

Cavignac & Associates is proud to support local and non-profit civic 
organizations, including The Monarch School  

For more information about the Monarch School
visit www.monarchschools.org

At Monarch, we give students the skills and tools they 
need to overcome these odds.

Sandra McBrayer founded the school in 1987 recogniz-
ing the need to get homeless youth off the streets and 
in school. She was later named Teacher of the Year by 
President Bill Clinton for her work. 

In 1999, the Monarch School Project a 501 (c)(3) was 
established by San Diego Rotary to help relocate the 
school to a new facility. Today, the partnership between 
the school and the non-profit continues to make Monarch 
a recognized leader in the education of homeless youth.
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